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IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board
SAFESIDE TACTICAL, LLC

Petitioner,

V. Processing No. 92060464

CHEYTACUSA,LLC Registration No. 4,509,171

Registrant.

N N N N N N N N N N N

REGISTRANT CHEYTAC USA, LLC’S MOTION TO REOPEN TIME TO RESPOND TO
PETITIONER’S MOTION FOR SUMMARY JUDGMENT IN LIGHT OF REGISTRANT
ATTORNEY’S DEATH

Registrant CheyTac USA, LLC (“Cheytac”), hereby moves to reopen time to respond to
Petitioner’s Motion for Summary Judgment so that it may file arespond to Petitioner’s Motion for
Summary Judgment (the “Petitioner’s Motion™).

INTRODUCTION

On April 4, 2015, attorney for Registrant, Mr. Gerald Romanoff, passed away. A true and
correct copy of Mr. Romanoff’s obituary is attached hereto as Exhibit “A.” At the time of Mr.
Romanoff’s death, he was engaged in the active representation of Registrant in the instant matter.
Since his passing, multiple deadlines in this case have expired, including the deadline for Discovery
Conference and the opening of Discovery on July 6, 2015, aswell as Initial Disclosures due on
August 5, 2015. Since his passing, upon information and belief, notices in this proceeding have been
sent to Mr. Romanoff and have not been sent to Registrant including notice of Petitioner’s Motion
that was filed on August 26, 2015. Asaresult, Registrant failed to timely file aresponse to
Petitioner’s Motion, even though there is evidence aready in this case which would require that

Petitioner’s Motion be denied.



ARGUMENT AND CITATION OF AUTHORITY

Registrant believes good cause exists to reopen time to respond to Petitioner’s Motion in light
of the death of Registrant’s attorney, and for the following reasons:

1 Mr. Romanoff’s death in the middle of the proceedings constitutes an extraordinary
event in this matter that was, at the time, both sudden and unexpected.

2. Mr. Romanoff’s passing served as a significant impediment to Registrant’s ability to
fairly pursue the matter in accordance with the time limits set in place prior to Mr. Romanoft’s death.

3. Mr. Romanoff’sillness and passing resulted in Registrant’s failure to timely meet the
statutory requirements for amendment of the subject registration to claim an earlier date of first use
than that which is set forth in the original application. The failure to do so is an administrative
technicality that istotally inconsistent with the evidence which Registrant intends to put forth if
permitted to respond to the Motion for Summary Judgment.

4. As stated in the Declaration of David McCutcheon, attached hereto as Exhibit “B,”
Mr. Romanoff had control, care, and custody of all of Registrant’s files in this matter and Cheytac

was never served with a copy of the Petitioner’s Motion for Summary Judgment.

5. Although the death of Registrant’s attorney temporarily impeded its ability to fairly
defend this cancellation action, Registrant has no intention of abandoning this matter and believes
any prejudicial impact to Registrant’s position or its Registration as a direct or indirect result of Mr.
Romanoff’s death is contrary to public policy, and that the Director is empowered with the express
authority to prevent such an injustice from occurring pursuant to Trademark Rule 2.148.

6. In spite of being temporarily sidetracked by Mr. Romanoff’s death, Registrant remains
steadfast in its pursuit of this matter and believes thereis a strong likelihood that it will ultimately

prevail on the merits for the following reasons:



a Registrant is the owner of the registered trademark “SAFESIDE”
(“Registrant’s Mark”™) pursuant to its Application filed on or about February 2, 2013,
and the Trademark issued on April 18, 2014;
b. Registrant’s First Use in commerce of Registrant’s Mark occurred on June 24,
2011. A true and correct copy of the June 24, 2011 invoice demonstrating First Useis
attached hereto as Exhibit “C”, which invoice was also attached to the Response to
Petitioners Opposition to Grant Corrected Date of First Use Without Consent filed in
this proceeding on February 10, 2015. Additionally, if permitted to respond to
Petitioner’s Motion, Registrant will present other verified evidence demonstrating
earlier first use and continuous use that will defeat Petitioner’s Motion.
C. On November 29, 2014, Registrant filed a Section 7 to Amend the Registration
with the USPTO to correct the good faith error on the original application, which had
incorrectly identified the date of first use as December 15, 2012.
d. Petitioner filed its Petition for Cancellation after Registrant had filed its
Section 7 to Amend the Registration to indicate the correct date of First Use as June
24, 2011. See, Exhibit “C” hereto.
e. As stated in Paragraph 7 of the Opposition to Registrant’s Motion to Grant
Corrected Date of First Use Without Consent (filed in this proceeding by Petitioner),
Petitioner’s claims December 2, 2012 as the date it first used the Safeside mark --
approximately elghteen (18) months after Registrant’s first use of its Registered Mark.
7. As stated in the Declaration of David McCutcheon, attached hereto as Exhibit “B,”
Registrant made good faith efforts to secure and retain new counsel, and Registrant hasin fact
retained new counsel.
8. Registrant’s failure to obtain new counsel constitutes excusable neglect, and has not

caused significant delay in these proceedings.



0. Petitioner would not be prejudiced if this motion is granted and Registrant is given an

opportunity to respond to Claimant’s Motion for Summary Judgment on the merits.
10.  TheTrademark Tria and Appea Board Manual of Procedure § 528.01 provides that:

A party moving for summary judgment has the burden of demonstrating the absence of any
genuine dispute of material fact, and that it is entitled to judgment as amatter of law. [Note
5.] Thisburden is greater than the evidentiary burden at trial. [Note 6.] The burden of the
moving party may be met by showing “that there is an absence of evidence to support the
nonmoving party’s case.” [Note 7.]

11. In this case there is not “an absence of evidence to support the nonmoving party’s
case” and instead there is already evidence in this case (which evidence, aong with other evidence of
first use and continuous use prior to Petitioner’s use date) shall be verified if Registrant is permitted
to respond to the Motion for Summary Judgment) demonstrating that Registrant has avalid prior use
date that would invalidate Petitioner’s claims. See, Exhibit “C” hereto.

12.  Thereisastrong preference for resolving cases on their merits.

13.  Thenewly retained counsel requires a reasonable amount of time to prepare and filea
response to Petitioner’s Motion.

14. If Registrant is given the opportunity to respond the Petitioner’s Motion, there is the
possibility that the parties will be afforded a renewed opportunity to pursue settlement negotiations.

For the foregoing reasons, Registrant respectfully requests to reopen the time within which to
respond to Petitioner’s Motion for Summary Judgment, so that a response can be filed and so that the
issues addressed therein may be addressed on the merits instead of being awarded on the basis of
procedural irregul arities.

Respectfully submitted, this 6" day of November, 2015.

FISHERBROYLES, LLP

/s’lMilo S. Cogan
Milo S. Cogan
Georgia Bar No. 500813




4140 Roswell Rd.

Atlanta, Georgia 30342

(404) 606-1169

(404)935-0271 (fax)
Milo.cogan@fisherbroyles.com




INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board
SAFESIDE TACTICAL, LLC

Petitioner,

V. Processing No. 92060464

CHEYTACUSA,LLC Registration No. 4,509,171

Registrant.
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CERTIFICATE OF SERVICE

Thiswill certify that the foregoing REGISTRANT CHEYTAC USA, LLC’S MOTION TO
REOPEN TIME TO RESPOND TO PETITIONER’S MOTION FOR SUMMARY JUDGMENT IN
LIGHT OF REGISTRANT ATTORNEY’S DEATH was served on the following via United States
mail, first class postage prepaid:

Matthew H. Swyers

The Trademark Company PLLC
344 Maple Avenue West, Suite 151
Vienna, VA 22180

This 6™ day of November, 2015.

/SIMilo S. Cogan
Milo S. Cogan
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

SAFESIDE TACTICAL, LLC

Petitioner, " L ,, «
v Processing No. 22060464

e Registration No. 4.309.171

Repistrant,

e g s i e et maat ome  n wada

DECLARATION OF DAVID McCUTCHEON IN SUPPORT OF MOTION TO REOPEN
TIME TO RESPOND TO PETITIONER'S MOTION FOR SUMMARY JUDGMENT IN
LIGHT OF REGISTRANT ATTORNEY'S DEATH

My name is David MeCutcheon and [ am the president of CheyTac USA, LLC, the Registrant
in the above-entitled matter. The facts stated heremn are within my personal knowledge and, if swom
as a witness, [ could testify competently thereto. | declare under penaliy of perjury that the foregoing
18 true and correct except as to those matters which are herein stated on information and beliel and as

10 those matters that | believe them to be true.

4

I retained Mr. Gerald Romanoft to represent Registrant in the above-entitled matier. Mr.

Romanot! had handled all matters with respect to this case up until the moment of his death.



Lk

I did not immediately learn about Mr. Romanoff™s death until several weeks afier his passing.
Once | was notified about Mr. RomanoiTs death, | made my best and good faith efforts to retrieve

the files in this matier in Mr. Romanoff™ s custody.

It took some time to retrieve the files, but once | did, | immediately sought referrals to other

suitable attorneys who could serve as substitule counsel 1n this matter.

L

| relied very heavily on Mr, Romanoff's experience and judgment in managing my Registered
Trademark. | am not an attorney and did not understand all of the complexities involved with
Registering or detending my Registered Trademark. [ did not understand or appreciate the

sertousness of the Cancellation claim by Petitioner nor did | understand that deadlines were imminent

or time was of the essence.

[ relied very heavily on Mr. Romanoff™s experience and judgment in managing my Registered
Trademark. | am not an atomney and did not understand all of the complexities involved with
Registering or defending my Registered Trademark. | did not understand or appreciate the

senousness of the Cancellation cluim by Petitioner nor did | understand that deadlines were imminent

or iime was of the essence.



At all relevant imes, all of the files in this matter were entirely in the care, custody, and

control of Mr. Romanoft,

I was never served with Petinioner’s Motion for Summary Judgment or any other document in
this case after Mr. Romanofl passed away, 1 do not know for sure, but | suspect that Petitioner may
have sent continued sending its documents, filings and other correspondence to Mr. Romanoft's
office even after his death, | am not aware whether Petitioner or its attorney knew about Mr.

Romanoff™s death and. if so. when thev learned about it.

4

After the tme | recovered the files, | spent a considerable amount of time und effont
contacting and interviewing attormeys with the hope of finding a suitable replacement for Mr.

Romanoil,
1

Based on my conversations with Mr. Romanoft. | was confident in the strength of my case
and wanted to maximize the chances of a successful outcome by entrusting 1t to an equally capable
attorney. Although it took Jonger than | had hoped, | was {inally able 1o find a substitute attormey that

| am confident can serve as a capable replacement for Mr. Romanoff.




11.

Now that | have finally found a replacement attorney, | respectfully request that the
proceedings be suspended so that my new attorney can have adequate time to prepare for the mater.

| am also asking to suspend the case so that [ may reopen settlement negotiations with Petitioner,

- s . | f L ;
Executed at ) ?ﬁ-é vide & 3/ i{‘f‘/ Georgla

Date: November __ ({ ., 2015 By AU 25 f [cc sl

David McCutcheon. President
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